INTRODUCTION
Ageism permeates our society. Negative imagery of growing older in our language, religion, literature, media, and the theories and practices of socio-political structures contribute to and are affected by ageism: 'structural ageism'-the values and practices of everyday life reinforce the images and perpetuate discrimination.
1 Thus, if older workers are perceived as less productive and are forced to retire, the idea that older workers are not productive is reinforced and further perpetuates discrimination. 2 Therefore, despite an increase in mature age workers in the workforce over the last two decades, 3 the biggest hurdle that these individuals face in the workplace continues to be EASTEAL, CHEUNG, PRIEST
discrimination 4 with some essentially coerced out of the workforce. 5 Accordingly in one survey of 1500 people aged between 45 and 74, 67% had concerns about the prospect of re-entering the workforce or advancing in their current jobs. 6 This correlates with another study's finding that less than one-third of organisations proactively seek to attract and retain mature age workers. 7 Indeed, ageism appears to be entrenched and apparent across a spectrum of workplaces. 8 Further, given stereotypes about older females, 9 women may experience particular disadvantages-'gendered ageism'. 10 One research project that looked at 90 women aged between 43 and 97 found that all had experienced age discrimination.
11 Participants such as a 47-year-old former school teacher expressed the view that they were looked over and considered superfluous. She was advised by an employment agency, 'You're so old, you're redundant'. 12 Given the demographic bulk of baby-boomers, these discriminatory practices are no doubt increasingly common and a particularly relevant social and economic issue. 13 Yet paradoxically, the efficacy of the mechanisms, including legal remedies, for dealing with discrimination must be, at least to some extent, affected and limited by the underlying ageist values:
The perspective offered by social anthropology that most (or all) assumptions are learned, a product of enculturation, fits within a model of culture as a holistic system in which the various parts are interrelated. Values, beliefs, norms, mores, organisations and structures-all of the parts of the culture work together with multi-directional feedback. A sophisticated piece of machinery, nothing in the system exists in isolation.
14 Discrimination and the law must be examined holistically with recognition that nothing in society takes place in a vacuum; age discrimination and its legal recourses interact within a context of ageism. Myths and stereotypes about older people in the In our case sample from the ACT Human Rights Office, complainants were drawn from all spheres and a broad range of employment contexts: 11 from large sized workplaces, five medium and six small; 12 from private; seven government, and two universities. Eight were professionals such as doctor, teacher, IT, middle management while others were blue-collar workers (cleaner, clerk, stripper, bus driver, maid, auto mechanic, carer, construction, maintenance). The failure to actually redress substantive inequality issues reflects in part a resistance in so called liberal societies, such as Australia, to accept that systemic discrimination of women and other minorities exists. After all, liberalism is premised upon the belief that formal equality is guaranteed and ensured under the law. 27 Thus, formal equality laws are limited by their failure to reflect or deal with the myriad of inequalities that permeate the society.
28
Let us now look briefly at various criticisms of discrimination law in general and how they apply specifically to age discrimination law. We will see how the legislation contains crucial concepts such as inherent requirements and reasonable, which are neutral in theory and in 'black letter' but are no doubt vulnerable to interpretation through the multiple, and often invisible, filters of ageism. Thus, our aim here is to explore the rippling effect of ageism on incidence, identification, reporting of age discrimination in the workplace and the legal response. We studied the last by identifying and looking at relevant Federal, State and Territory tribunal cases. In addition, we accessed and analysed 22 age employment complaints handled by the ACT Human Rights Office between 2001-2005 focusing on the Commissioner's legal reasoning/argument. 29 We also interviewed ACT Human Rights staff.
30

II AGEISM RIPPLE: LEGAL PROCESS -INDIVIDUAL COMPLAINTS-BASED
The specific details of the discrimination complaint process vary jurisdictionally. However, it always remains up to the individual to make the complaint-either at HREOC or to a state or territory counterpart. Disclosing and reporting discrimination requires both some feeling of empowerment and knowledge of the options. People who are discriminated against are often members of a minority group and may feel some degree of disempowerment to begin with, which is exacerbated by their workplace victimisation experience. They may lack knowledge about their legal options too. For instance, research by the NSW Law Reform Commission (LRC) found that complainants were unclear about their rights, what the processes were, and were frustrated by the lack of support and continued delays. This led to some seeking alternative avenues of redress, to accepting unsatisfactory offers of settlement or to Easteal, above n 2, 158.
29
The Commissioner until 1 November 2006 was operating under the Discrimination Act 1991 (ACT) s 7(1).
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Too many candles on the birthday cake: Age discrimination, work and the law abandoning the complaint. 31 Another review by several State discrimination agencies also identified that older people were unclear about their rights and responsibilities under the law. They did not know whether they needed to disclose their age in job applications; employers on the other hand were unsure about how to comply with antidiscrimination legislation.
32
Making a complaint can be hindered too by the individuals' inability to identify what has happened to them as discrimination. This denial is an accoutrement of the ageist or other discriminatory attitudes and actions that are a normalised part of the society. Thus, the behaviour is, in effect, masked. How? Jonathon Hunyor's analysis of racial discrimination provides some answers. 33 In terms of employment, far from protecting people from discrimination on the grounds of race he argues that the Racial Discrimination Act (RDA) 34 has made the problem 'invisible'. That is, the actual discrimination based on racial stereotypes has not disappeared, but its visibility has been subverted by language that cloaks the discrimination on racial grounds by focusing them on acceptable grounds of discrimination based on personal characteristics. For example, an employer may claim that a person was not chosen for a position, even though they were the most qualified, because of personal characteristics that were seen to be undesirable, such as being soft-spoken. 35 Perception of this trait may be the consequence of subconscious racial stereotyping of a person and constitute direct discrimination, 36 but is acceptable because the dismissal or lack of promotion was argued on merit and not explicitly about the individual's ethnicity. So too with age. Employers can send out messages about age preferences, which in essence amount to age discrimination using a language of 'merit'. 37 While such language or criteria can be used legitimately for employers to find a suitable employee, they can also hide ageist biases. Thus, one Victorian study found that even though it was illegal to advertise age preferences for jobs, some advertisements 'still provide [1988] VR 319. The applicant who was of Southern Indian origin argued that he was discriminated against because he was the best qualified for a senior medial position that was given to some one else. The Victorian Court accepted the respondent's argument that the complainant was not chosen because he was not as articulate or aggressive as the chosen employee. The Court did not explore whether the decision by the employer in relation to his speech and personality were based on assumptions about 'racial' differences. 36 It is defined is s 14 of the ADA:
Department of Health v Arumugam
A person (the discriminator) discriminates against another person (the aggrieved person) on the ground of age of the aggrieved person if: (a) the discriminator treats or proposes to treat the aggrieved person less favourably than, in the circumstances that are the same or not materially different, the discriminator treats or would treat a person of a different age; and (b) the discriminator does so because of: (i) the age of the aggrieved person; or (ii) a characteristic that appertains generally to person of the age of the aggrieved person; or (iii) a characteristic that is generally imputed to persons of the age of the aggrieved person.
37
For a discussion on this phenomenon see Hunyor, above n 2.
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about the preferred age range through the use of "age specific descriptors" (e.g. young environment etc).' 38 'Virgin Flair' is a good example of such masking. Virgin Blue Airlines described it as 'a desire to create a memorable, positive experience for customers: the ability to have fun, making it fun for the customer.' The Queensland Tribunal found that, given statistical evidence that Virgin Blue employed very few flight attendants over the age of 35, the company had discriminated. 39 While the criteria of 'Virgin Flair' did not contravene anti-discrimination laws per se, the assessors' application of their preference for younger people being more in line with the concept of 'Virgin flair' was.
A
Low Reporting
For a problem that is seemingly widespread, there appear to be relatively few successful complaints. 45 while in the Northern Territory, the 10 age employment discrimination cases constituted 11% of work-related complaints. 46 We found too that a comparatively small number of age discrimination in employment matters were dealt with by the ACT Human Rights Office under the ACT Discrimination Act in contrast to 'motherhood' and harassment complaints filed from 2001 through 2005. 47 This relatively low reporting rate for age cases might be explained in part by intersectional discrimination-that is 'the different types of discrimination or disadvantage that compound on each other and are inseparable' arising from the 'connection between aspects of identity' 48 For example when gendered ageism occurs, the older women victims who do report may be inclined to file under the better known act -the SDA. Discrimination Act 1991 (ACT) Div 4.6, ss 57A, 57B, 57C, 57E, 57G, 57H, 57J, 57K, 57L, 57M.
EASTEAL, CHEUNG, PRIEST (2007)
(1) it is not unlawful to discriminate on the basis of age if the discrimination is practised to comply with reasonable health and safety requirements relevant to the employment or work.
(2) In deciding what health and safety requirements are reasonable (for subsection (1)), all the relevant circumstances of the particular case must be taken into account, including the effects of the discrimination on the person discriminated against (emphasis added).
The NSW LRC in reviewing the Anti-Discrimination Act 1977 (NSW) observed also that exemptions for age discrimination were more numerous than in any other area and usually based on prejudice and stereotypes with little evidence that age is 'inappropriately used as a basis for discrimination in other areas.' 55 So too with Commonwealth laws: permanent, temporary and short-term statutory exemptions to numerous varieties of organisations have diminished the scope and power of the SDA. 56 No other Federal anti-discrimination legislation though has as many exemptions as the ADA. 57 Such legislative provisions make it confusing for both employers and employees to effectively identify what actions are prohibited by the ADA. Too many exceptions can make recognition and reporting difficult and, according to the Council of the Ageing could actually work against reducing ageism:
The width of the exemptions given to the Commonwealth, which they describe as demonstrating the 'Commonwealth's own reticence in embracing it own age discrimination laws.' The Council expressed concern that by taking this approach the Commonwealth 'provides a negative role model to the community. 58 
IV
AGEIST RIPPLE: PROOF IS PROBLEMATIC Difficulty in establishing that the action was discrimination may contribute to the low reporting already discussed and the relative low frequency of conciliations and hearings. Although the ADA has been in place for well over two years, no case has yet to be heard in the Federal Magistrates Court. In the same vein, in the ACT, we identified only two age discrimination cases which had been dismissed by the Commissioner that had progressed to the ACT 
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Age discrimination, work and the law proof that remain a barrier for people seeking relief under the RDA 62 and apparently in age cases. In South Australia as another example, the highest rates of conciliation were for complaints of pregnancy discrimination (71% conciliated). The lowest rates of conciliation were in complaints of race (43%) and age discrimination (44%). 63 Proof is based upon the concept of comparability, which involves comparing 'likes with unlikes.'
64 Also, showing a nexus between the grounds and the employer's behaviour can be challenging for the complainant. 65 It is unlikely that an employer or prospective employer will openly tell the complainant that he or she is being treated in a certain way because of his or her age and/or openly articulate any ageist perceptions held:
Decisions made in the secrecy of boardrooms or in the minds of employers will rarely, if ever…find expression to the employee in directly discriminatory terms. Still less will they be exposed to the potentially corroborative eye of a witness, especially as the most likely witnesses, fellow employees, may well entertain the fear of losing their jobs at the hands of the same employer. 66 Yet, evidence of some sort is necessary. 67 In one case, the Commissioner cited the racial discrimination case of Arumumgam that stated discrimination could be inferred when the complainant's superiority over the person appointed is so great and evident that no reasonable selection board, acting reasonably, could have made the selection. However, she concluded that even if she accepted that the complainant was better qualified, there was insufficient evidence to suggest that age and nationality were factors operating.
Perhaps reflecting the lack of evidence, in our ACT HRO age complainant sample, about one quarter withdrew (one on health grounds, one after advice from HRO, another three with no reason provided) and half were declined. 68 Dismissal appeared to be a byproduct of the legislative requirement to show a link between cause and the attribute. As staff reported, it is harder to demonstrate that nexus in age cases:
With age discrimination unless a direct comment is made connecting the alleged unfavourable treatment to the complainant's age, and there is some evidence that this comment was made, it is difficult to show a causal connection between age and the unfavourable treatment. As no complaints have proceeded to formal hearing under the ADA, we are not able to comment on whether the burden of proof would be greater than at conciliation. Both proceedings operate under a legislative requirement to show a link between the protected trait and the discriminatory behaviour.
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Of those age matters declined, one was not in the ACT jurisdiction, in two there was no issue of illegality and in eight cases -a lack of substance.
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Accordingly it is not uncommon for a lack of evidence establishing a causal link between the discrimination and age to be mentioned in the Commissioner's letters notifying parties of dismissal:
Unable to find sufficient evidence to support allegations -have to show a causal link As you have not been able to supply me with any significant information that demonstrates age was a factor in decisions. There needs to be a causal link between a person's attribute and the alleged discrimination. Not satisfied that age in this case was the reason for the decision that had a detrimental effect on her.
If there is another possible explanation, then establishing the link becomes even more problematic. This was shown in one case file in which the ACT Commissioner was influenced by the consistency of the various witnesses; each believed that the complainant's lack of employment was due to her frequent absences, which caused concern to clients and their families.
Difficulty in proving discrimination was also evidenced by our finding that, conforming to the other jurisdictions discussed above, only 27% of the age cases were conciliated and agreement reached in just 9% or two cases. This was in contrast to almost half of the employment discrimination cases filed under other grounds, achieving a resolution. 69 Further, the compensation in the two age cases was $500.00 and zero, which contrasted markedly with an average settlement of $6,756 in the pregnancy and carer discrimination cohort.
And, it is no doubt significant that there was direct admission by the respondents in the two resolved cases. One respondent had advised the complainant that the business was looking for someone between 30 to 35 years of age to take over the management of the company in the future and that the applicant's age was therefore unacceptable. That respondent admitted that they had used age as a criterion and asked HRO for help in drafting an anti-discrimination policy. In his correspondence to the HRO however, the respondent also gave a demographic breakdown of staff as evidence of practicing nondiscrimination.
In the other age matter that settled, the complainant stated he had been told that he was too old to be considered for a certain sort of position. The respondent said that his comments had been fairly innocuous, like 'None of us are getting any younger; the things we were doing at 20 are a lot harder now'. Thus, the causal link was clearly enunciated by the respondents.
A
Dominant Reason an Added Hurdle
Section 16 of the ADA includes a dominant reason test for proving discrimination on the grounds of age. It provides that:
If an act is done for 2 or more reasons, then, for the purposes of this Act. The act is taken to be done for the reason of the age of the person if: -one of the reasons is the age of the person; and -that reason is the dominant reason for doing of the act.
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The Explanatory Memorandum to the Act states that the inclusion of the dominant reason test is to 'not establish barriers for positive developments'. 70 For example, a barrier that may arise if this test was not included would be to restrict 'employment opportunities for older Australians by imposing unnecessary costs and inflexibility on employers acting in good faith'. 71 It purports to base this reasoning on the idea that as the solution to age discrimination is education and attitudinal change, it is undesirable to make it onerous for employers to prevent age discrimination. Such reasoning appears to be counter-intuitive to the intent of the ADA. 72 The inclusion of the dominant reason test provides an unnecessary barrier for a complainant. The practical effect of the provision is to make it harder for an applicant to show prima facie that (s)he has been discriminated against on the basis of age.
The dominant reason test was criticised in the past for creating injustice and application problems with the RDA.
73 Consequently, it was removed in 1990 and is not a part of other Federal anti-discrimination laws. Under the SDA, RDA and the DDA, if there is more than one reason as to why an act was done, it is enough to show that the discriminatory reason was one of the reasons. It need not be the primary one.
V AGEIST RIPPLE: INHERENT REQUIREMENTS
Section 18(4) 75 of the ADA provides that employers may legally discriminate against a person on the ground of age if they can prove that the complainant cannot carry out the inherent requirements of the job due to their age: distinction, exclusion or preference will only be justified by reference to the inherent requirements of a given position if it corresponds objectively and closely to those requirements, and if it takes account of individual capacities. 76 Unfortunately, employers can both obscure acts of discrimination as we saw earlier and refute claims or complaints of discrimination by hiding behind inherent requirements and the language of merit. For instance, in Gilshenan v P.D. Mulligan (Newcastle) Pty Ltd, 77 a 64-year-old butcher was transferred from the butcher's shop to a sausagemaking factory. He alleged that the transfer was intended to induce him to retire; the respondent however claimed that he was too slow at his job -that he was not fulfilling the inherent requirements of the position. respondent. The company claimed she was inefficient, incompetent and the office was overstaffed. The Managing-Director however purportedly told a trainee that Ms Goodworth was 'older and her health is not good. We want someone younger. You can do the same job that she did.'
The inherent requirements provision in the ADA is set up in a similar way to s 15(4) of the DDA. Both Acts provide an inclusive list of considerations that a court or tribunal should turn their minds to when considering whether a person is able to carry out the inherent work tasks. 79 These include; whether the person's past training, qualifications and experience are relevant to the job, whether another person is already employed by the employer and their performance, and any other relevant factors that are reasonable to take into account. 80 Since the courts consider matters on a case by case basisjudging each on its own merits rather than creating principles that apply to all cases, 81 and 'reasonable' is of course open to interpretation, the identification of inherent requirements is vulnerable to conscious and unconscious beliefs about ageing.
In two High Court cases -Qantas Airways Ltd v Christie
82 and X v Commonwealth 83 -the interpretation of inherent requirements was broad. In the former, Christie was an international pilot working for Qantas, which compulsorily retired pilots at age 60 because some countries did not allow pilots over that age to fly in their airspace. The complainant disputed the forced retirement, claiming that he was still able to fly a 747 plane. The Court rejected this argument reasoning that although Christie was able to physically fly the aircraft, he did not fulfil the inherent requirements of his job, which included the capability of piloting planes in all air spaces. Accommodating flights for the complainant that did not involve countries with the airspace age policy, was deemed as too onerous a task for Qantas.
A
Ageist Inherent Requirements Masked by Economic Rationalism
In age cases, employers have tried to argue with mixed results that inherent requirements provide an economic benefit that offsets the discriminatory effects. In Skinner v Lightning Bolt Pty Ltd, 84 the Queensland Tribunal did decide that economic reasons such as there being no work could be used as a defence to discrimination. The The complainants, aged 58 and 57 were laid off after three months of employment. The respondents claimed there was not enough work for them due to a down turn in trade as a large client had gone into liquidation. When one of the complainants returned to the respondent to get a reference he noticed two younger men aged 36 and 21 doing the jobs of the two complainants. The Tribunal found that there was no shortage of work for the complainants and inferred that they were in fact discriminated against because of their age. EASTEAL, CHEUNG, PRIEST (2007) Reasonableness is raised in diverse areas of law such as criminal law, administrative law and civil law. In theory, reasonableness is a neutral concept and a question of fact.
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In practice reasonable or unreasonable 'reasonable' has traditionally been interpreted through the framework and context of those in power. 91 In discrimination law context for instance, concerns have been raised about the interpretation of reasonableness in some sexual harassment cases heard under the SDA and that it may be a gendered construct. 92 And, the risk of an ageist dictionary being used in definition is exacerbated since the ADA, unlike the SDA, does not contain any reference to any factors that should be taken into account when deciding whether a condition, requirement or practice is reasonable.
VII THE FUTURE
A sustained lower birth rate, 93 increased longevity of the population 94 and the requirement for increased skill profiles of workers, all contribute to an urgent need for attitudinal change about age and work. We will continue to see a trend towards an ageing population. In fact, current projections indicate that almost one in two Australians will be over 50 by 2051. 95 Like many other 'developed' countries, we need to develop strategies for incorporating and encouraging mature aged workers to stay in the workforce in order to sustain the economy and community. 96 Society is like a jigsaw puzzle -all of the pieces are interrelated in a complex and interactive manner. Any such strategies, including legal responses, must be underpinned with an acceptance of mature age workers in Australia. Currently, the language of merit can hide discrimination behind the guise of selection criteria and economic rationalising. However, the barriers deterring some from staying in the workforce are not their ability to perform their duties but instead are the skewed perceptions in the community about age and competence. Often, mature age workers must prove that they do not possess the negative traits attributed to them by those stereotypes, which are fuelled by the vacuum of information by both employers and employees about the rights and responsibilities of each.
The ADA promised to limit and reverse such negative attitudes about mature age workers and provide a legal path for those who are discriminated against. However, as Too many candles on the birthday cake:
Age discrimination, work and the law we have seen in this paper the effectiveness of the ADA and that of state and territory age legislation, is hampered by serious construction faults and application difficulties, which are, at least in part, the consequence of their ageist birthplace and 'parenting.' The ADA is limited by its failure to deal with the norms and values that reflect the myriad of inequalities permeating our cultural landscape. Age discrimination laws, like other anti-discrimination legislation do not challenge the systemic discrimination, which arises in this cultural maelstrom of intrinsic ageism. In fact, the inclusion of the dominant reason test illustrates how the ADA may be even less effective than other discrimination law and may perpetuate ageism instead of confronting it. By making the standard of proof higher than in the other Federal anti-discrimination laws, age discrimination is presented as a less serious offence and also as a more acceptable action, or even a socially sanctioned act. 97 
